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STATEMENT COF THE | SSUES

The issues are as follows: (a) whether Respondent
commtted an unl awful enploynment practice against Petitioner
based on his sex and race in violation of Section 760.10(1),
Florida Statutes (2003); and (b) whether Respondent conmmtted an
unl awf ul enpl oynment act by retaliating against Petitioner in
vi ol ation of Section 760.11(7), Florida Statutes (2003).

PRELI M NARY STATEMENT

On Cctober 7, 2003, Petitioner Craig S. Sailor (Petitioner)
filed a Charge of Discrimnation agai nst Respondent Sandco, |nc.
(Respondent) with the Florida Comm ssion on Hunan Rel ati ons
(FCHR). The charge all eged that Respondent discrim nated
agai nst Petitioner based on his race and sex.

On February 18, 2004, Petitioner filed an Anended Charge of
Discrimnation with FCHR. According to the anended char ge,
Respondent retaliated against Petitioner for filing the original
charge by term nating his enploynent. The amended charge did
not allege discrimnation based on sex and race.

On March 12, 2004, FCHR issued a Determ nation: No Cause.
On April 15, 2004, Petitioner filed a Petition for Relief with
FCHR. The case was referred to the Division of Admnistrative
Hearings on April 21, 2004.

A Notice of Hearing dated May 3, 2004, schedul ed the

hearing for June 21, 2004. During the hearing, Petitioner



testified on his own behalf and presented the testinony of two
additional witnesses. Petitioner offered one exhibit (Pl),

whi ch was accepted into the record as evidence. Respondent
presented the testinony of three witnesses and offered 11
exhibits (R1-R2, R4-R8, ROA and R9B, and R10-R11l), which were
accepted as record evi dence.

A transcript was filed on July 22, 2004. The parties had
the opportunity to file proposed findings of fact and
concl usions of |law 10 days | ater.

On July 28, 2004, Respondent filed an Unopposed Modtion for
Extension of Tine to File Proposed Reconmmended Order. An O der
dated July 30, 2004, granted the notion and directed the parties
to file their proposed orders on August 10, 2004. Both parties
filed Proposed Reconmmended Orders as directed.

Al'l references hereinafter shall be to Florida Statutes
(2003) unl ess ot herw se stated.

FI NDI NGS OF FACT

1. Petitioner is a black male. He began working as a
truck driver for Respondent on May 29, 2002.

2. MKke Helns, Petitioner's supervisor, was responsible
for hiring Respondent's truck drivers. During the year and a
hal f that M. Hel ns worked for Respondent, 80 to 90 percent of

the truck drivers hired were bl ack.



3. During the hearing, Petitioner testified that he
repeat edly requested Respondent's nechanics to repair the | eak
in his truck cab beginning in August 2002. Petitioner stated
t hat Respondent's mechanics did not repair the truck cab until
sonetinme after August 2003 when he was not working and a white
femal e truck driver was driving his truck. Petitioner's
al l egations of disparate treatnent involving the repair of the
truck have not been consi dered here because the record does not
reflect that they were raised in Petitioner's original or
anmended conpl ai nt or during FCHR s subsequent investigation.
Because the allegations were not raised in either of
Petitioner's conplaints, FCHR never considered them which
woul d have al |l owed consideration in the contested hearing.

4. Petitioner also testified that Respondent did not
enforce the no-snoking policy in the driver's |ounge until M.
Hel ms becane ill with a heart condition. The allegations that
M. Helns dismssed Petitioner's conplaints without explanation
prior to that tinme were not included in Petitioner's original or
anended conplaint. There is no record evidence that Petitioner
ever raised an issue involving the no-snoking policy during
FCHR s investigation or that FCHR ever consi dered Respondent's
alleged failure to enforce the no-snoking policy, which would

have al |l owed consideration in the contested hearing.



5. Respondent provided its truck drivers with radi o/

t el ephones so that they could conmunicate with each other and
with the office. Each driver had an assigned radi o/tel ephone
that he or she used every day. FEach night the drivers would

| eave their tel ephones in an unsecured area of the truck office
that was accessible to all enpl oyees.

6. Typically, each tel ephone was progranmed to identify
incomng calls by the nunber of the unit making the call. In
ot her words, the unit nunber of the person initiating the cal
woul d appear on the recipient's screen. However, the
reci pient's tel ephone could be programmed to show t he nane of
the incom ng caller instead of his or her unit nunber.

7. On February 17, 2003, Petitioner was using the
t el ephone usually assigned to him During the day, he noticed
that the word "nigger" was programred into his interna
t el ephone directory. Petitioner made this discovery when he
scrolled through his internal tel ephone directory to place a
call to another unit. Petitioner realized that soneone had
programmed his tel ephone to show the racial slur when unit 12
called him

8. Unit 12 was an extra phone, used by the drivers when
their phones were not working properly. Therefore, the person
who programmed the racial slur into Petitioner's assigned

t el ephone did not know necessarily which driver would be using



unit 12 on February 17, 2003. It follows that the driver who
used unit 12 on February 17, 2003, m ght not have known that the
derogatory name woul d appear on Petitioner's screen when unit 12
contacted Petitioner.

9. Petitioner first checked with a couple of drivers who
verified that their internal tel ephone directories were not
programmed to identify unit 12 as "nigger." Petitioner
concl uded that he was the only target of the epithet.

Petitioner then called unit 12/"nigger" and di scovered that
Ed Wght was using the spare tel ephone that day.

10. Petitioner believed that only a few drivers knew how
to programnanes into an internal tel ephone directory. He
assunmed that M. Wght was responsible for tanpering with his
t el ephone.

11. Petitioner waited to confront M. Wght at
Respondent's pit. Petitioner put the radioin M. Wght's face
and asked himif he had programred the nane in the tel ephone.
Petitioner told M. Wght that he did not "play that way" and
did not appreciate it.Y

12. Next, Petitioner drove his truck into Respondent's
parking lot at a high rate of speed. M. Helns, who was
standi ng outside, feared the truck would not stop before it

struck him After Petitioner's truck slid to a stop, he energed



yelling and scream ng. Petitioner then threw his tel ephone at
M. Hel ns.

13. M. Helns did not understand why Petitioner was so
upset until Petitioner showed M. Helns the racial slur in
Petitioner's internal tel ephone directory. Petitioner then got
into his truck and sped away.

14. M. Helns later |earned that Petitioner had confronted
M. Wght at the pit, accusing himof programm ng the racial
slur into Petitioner's tel ephone. |In the nmeantinme, M. Hel ns
instructed Petitioner to go home and not to return to work until
M. Helns called him

15. \When Petitioner returned to work, he net with M.
Hel ms and M. Wght. During the neeting, Petitioner apol ogized
to M. Wght for confronting him M. Helns advised Petitioner
t hat he was suspended for two days for his conduct toward M.
Wght and for driving into the parking ot in an unsafe manner.

16. There was no evidence that M. Wght was responsible
for the racial slur. Therefore, M. Wght was not disciplined.

17. During the hearing, Petitioner admtted that he does
not know who programmed the racial slur into his tel ephone. He
acknow edged that no one at work ever called himby that nane
again. Petitioner testified that he has never heard M. Hel ns
or anyone else in a position of authority at Respondent's place

of business nake a racially derogatory comrent in his presence.



18. Respondent took appropriate steps to ensure that
future racial slurs could not be progranmed anonynously into the
tel ephones. Specifically, M. Helns padl ocked the doors that
led to the roomwhere the tel ephones were stored when they were
not in use. This was inconvenient for M. Hel ns because he had
to be at the office every tine a driver picked up or returned a
tel ephone. Nevertheless, M. Helnms knew it was inportant to
secure the tel ephones to prevent any recurrence of the problem
experienced by Petitioner.

19. M. Helns did not believe that a driver would admt to
bei ng responsible for the racial slur. Therefore, he did not
interview all of the drivers. Instead, M. Hel nms spoke to a
couple of drivers, asking themto cone forward with any
information that m ght reveal the identity of the guilty person.
M. Hel ms hoped the drivers he tal ked to woul d cooperate by
sharing information circul ati ng anong the enpl oyees. For these
reasons, M. Helns considered his investigation to be ongoi ng.
However, neither M. Helns nor any ot her nenber of Respondent's
managenent team ever found out who was responsible for the
raci al slur.

20. Respondent did not conduct any special neeting to
educate the drivers about Respondent's intol erance of racial
di scrimnation. Respondent's enpl oyee handbook clearly

prohi bits any type of racial discrimnation, including but not



limted to, "racial and ethnic slurs, jokes or other derogatory
remar ks about or directed toward mnority groups.”

21. Respondent required all enployees to acknow edge that
t hey have received and read the enpl oyee handbook. Petitioner
signed the enpl oyee acknow edgenent on January 10, 2003. The
handbook states that failure to conply with safety rules is an
of fense that may subject an enpl oyee to discipline. The
handbook al so states that an enpl oyee may be di scharged for
t hreat eni ng anot her enpl oyee or show ng di srespect for a
supervi sor.

22. On May 1, 2003, approximately two and a half nonths
after the tel ephone incident, Respondent pronoted Petitioner to
the position of crew chief. M. Helns nade the decision to
pronote Petitioner. As crew chief, Petitioner was responsible
for leading a group of drivers and was eligible for a nonthly
bonus in the anpunt of $250.00 if no accidents or traffic
vi ol ati ons occurred during the nonth.

23. Petitioner resigned his position as crew chief in
August 2003. He nmade the decision to step down as crew chi ef
because he did not believe the conpensation was sufficient.

24. During the hearing, Petitioner testified that he
believed M. Helns treated four specifically-naned nmale drivers
nore favorably than Petitioner. Petitioner testified that three

of these drivers were bl ack mal es and one was a white nml e.



Petitioner did not include allegations of M. Helms alleged
favorabl e treatnent of the four nmale drivers in his original or
anended conplaint. There is no record evidence that FCHR

i nvestigated or considered these allegations, which would have
al l oned consideration in the contested hearing.

25. On Cctober 1, 2003, Petitioner hauled a load of dirt
to Respondent's dunp. The person responsible for telling
drivers where to dunp and for pulling them out when they got
stuck in the nud was David Cochran, a white male. On this
occasion, Petitioner followed M. Cochran's instructions and got
st uck.

26. Because M. Cochran ignored Petitioner's request for
assistance in getting his truck out of the nud, Petitioner
called M. Helns to report that M. Cochran was not providing
assi st ance.

27. After waiting for 40 to 45 mnutes, Petitioner's crew
chief, Tommy Bennett (a black male), and another driver, Leonard
G over (a white nale) canme by to speak to Petitioner
Petitioner explained that he was waiting for M. Cochran to pul
his truck out of the nud. M. G over then hooked his truck to
Petitioner's truck and freed Petitioner's truck fromthe nud.

28. Approximately one half hour later, Petitioner returned

to the dunp. He saw a white female truck driver stuck in the
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sanme location. M. Cochran imediately pulled her truck from
t he nud.

29. At this point, Petitioner decided that Respondent was
discrimnating against him First, he called a tel evision
station. Next, he called FCHR regarding the process of filing a
conplaint. He then called Vicki Goodman, Respondent's director
of human resources, requesting docunentation regarding the
February 17, 2003, tel ephone incident.

30. Petitioner did not tell Ms. Goodman about the incident
with M. Cochran. Wen Ms. Goodman inquired why Petitioner
want ed the docunents, he responded that he was dissatisfied with
Ms. Goodman's and M. Helns' response to the tel ephone incident.

31. Ms. Goodman advi sed Respondent that there was no
i nformati on about the tel ephone incident other than as di scussed
with Petitioner eight nonths before. She also told himhe was
not entitled to a copy of the report of that incident. M.
Goodman then inquired whether Petitioner was concerned about
sonet hing el se that was occurring in the workplace. Petitioner
responded by saying, "I really don't want to talk about it right
now. You'll find out soon enough.”

32. During the hearing, Petitioner testified that he told
Ms. Goodman, "[s]oneone from FCHR woul d be contacting her soon.”
In papers submtted to FCHR Petitioner clainmed he responded to

Ms. Goodman's inquiry by stating that "[s]omeone woul d be
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contacting her in the near future in reference to the
information that [he] was requesting.” Petitioner's testinony
that he informed Respondent on Cctober 1, 2003, that he was
filing a conplaint with FCHR i s not persuasive.

33. On Cctober 5, 2003, Petitioner signed a witten Charge
of Discrimnation. He filed the charge with FCHR on Qct ober 7,
2003.

34. In the neantine, M. Helns received a conplaint froma
femal e truck driver, Tina Pincunbe, on Cctober 6, 2003. The
conpl aint involved all egations of sexual harassnent by
Petitioner toward Ms. Pincunmbe and other female truck drivers.?

35. Upon hearing Ms. Pincunbe's conplaint, M. Helns
referred her to Ms. Goodman. He nmade the referral because he
felt Ms. Pincunbe would be nore confortable talking with anot her
femal e.

36. M. Pincunbe went to Ms. Goodnman's office and nade a
statenent that was reduced to witing. During the interview,

Ms. Goodman told Ms. Pincunbe that it was inportant for other
wonmen who were unconfortable with the way Petitioner was
treating themto cone forward.

37. Later on Cctober 6, 2003, Janice Sinpson voluntarily
visited Ms. Goodman's office. M. Sinpson also signed a witten

statenent, accusing Petitioner of sexual harassnent.
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38. On Cctober 7, 2003, Sheila N chols, a fenmale truck
driver, was working light duty in the office. M. Goodman
approached Ms. Nichols as part of her investigation. M.

Ni chol s subsequently signed a witten statenment containing
al I egati ons of unwanted advances by Petitioner.

39. On Cctober 7, 2003, Cathie Corrie, a female truck
driver, approached M. Helnms with allegations about Petitioner's
unwant ed advances. M. Helns referred Ms. Corrie to Ms.

Goodman.  On Cctober 8, 2003, Ms. Corrie signed a statenent
al | egi ng sexual harassnment by Petitioner.

40. On Cctober 8, 2003, Ms. Coodman interviewed M. Hel ns
and several male truck drivers. On Cctober 9, 2003, Ms. Goodnman
interviewed Petitioner, who denied all allegations of sexual
harassnment in a witten statenent. Respondent placed Petitioner
on adm nistrative | eave pendi ng conpl eti on of the sexual
harassnent investigation.

41. Based on her investigation, M. Goodnan concl uded that
the all egations of sexual harassnent by the four femal es had
merit. She conpleted a witten report and recomrended t hat
Behzad (Steve) Ghazvini, Respondent's owner, discipline
Petitioner.

42. M. Ghazvini and M. Helns nmet with Petitioner either
Qct ober 10, 2003, or October 13, 2003.% During the neeting, M.

Ghazvini inforned Petitioner that he was di scharged from
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enpl oynent for violating Respondent's policy prohibiting sexual
harassnment. M. CGhazvini term nated Petitioner's enploynent
based on the simlarity of the sexual harassnent conpl aints by
the female truck drivers, Ms. Goodman's judgnent that the wonen
were telling the truth, and out of concern that Respondent would
be norally and legally responsible if Petitioner harned the
femal e enpl oyees.

43. \When M. Ghazvini made the decision to fire
Petitioner, neither he nor anyone on Respondent's nanagenent
teamwere aware that Petitioner had contacted FCHR to file a
di scrimnation conplaint. Respondent received notice about the
di scrimnation conplaint for the first tinme on Cctober 15, 200S3.

44. The next two truck drivers that Respondent hired after
termnating Petitioner were Troy Rowells, who was hired on
Oct ober 21, 2003, and Darrell Butler, who was hired on
Cct ober 22, 2003. Both nen are bl ack.

CONCLUSI ONS OF LAW

45, The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and 760. 11,
Fl orida Stat utes.

46. It is unlawful for an enployer to discrimnate against
an enpl oyee based on race and gender or to retaliate agai nst an

enpl oyee who opposes an unl awful enploynment practice or files a
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charge of discrimnation. See 8§ 760.10(1) and 760.10(7), Fla.
St at.

47. As a general rule, an anended conpl ai nt supersedes
and replaces the original conplaint unless the anmendnent
specifically refers to or adopts the earlier pleading. See

Varnes v. Local 91, d ass Bottle Blowers Association, 674 F.2d

1365 (11th Cr. 1982). 1In this case, Petitioner's anmended
charge alleged only retaliation as grounds for relief. It did
not adopt or refer to the original charge based on race and
gender/sex discrimnation.

48. At the inception of the hearing, the parties agreed
that retaliation was the only issue and that the race and
gender/sex discrimnation clainms were only probative as to
provi di ng background information regarding the retaliation
claim However, the parties were given the opportunity to argue
in their proposed conclusions of |aw whether racial and gender
discrimnation are at issue here. Respondent took advantage of
that opportunity; Petitioner did not.

49. After reviewng the entire record, it is apparent that
FCHR consi dered Petitioner's original and amended charge in
making its Determ nation: No Cause. Therefore, all of
Petitioner's clains are anal yzed here using theories of

di sparate treatnent, hostile work environnent, and retaliation.
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50. Decisions construing Title VII, United States G vil
Rights Act of 1964, as anmended, 42 U. S. C. A Section 2000E, et
seq., are applicable in evaluating a claimbrought under the
Florida Cvil R ghts Act of 1992, as anended, Sections 760.01

t hrough 760. 11, Florida Statutes. See Harper v. Bl ockbuster

Ent ertai nnent Corporation, 130 F.3d 1385, 1387 (11th Cr. 1998);

Ranger |nsurance Conpany v. Bal Harbour Cub, Inc., 549 So. 2d

1005, 1009 (Fla. 1989).

DI SPARATE TREATMENT

51. Petitioner has the ultimte burden to prove
di scrimnation based on disparate treatnment in one of three
ways: (a) by show ng direct evidence of discrimnatory intent;
(b) by neeting the test for circunstantial evidence set out in

McDonnel I Douglas Corp. v. Geen, 411 U S. 792, 93 S. Ct. 1817

(1973); or (c) by statistical evidence. See Carter v. City of

Mam, 870 F.2d 578, 581-582 (11th Cir. 1989). Petitioner did
not present any statistical evidence of discrimnation.
Therefore, only the first two nethods of proving discrimnation
w ||l be addressed.

Di rect Evi dence

52. "Direct evidence of discrimnation wuld be evidence
which, if believed, would prove the existence of a fact w thout

i nference or presunption.” See Castle v. Sanganp Weston, Inc.,

837 F.2d 1550, 1558 n. 13 (11th Cr. 1988). Confronted with
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such evidence, the enployer has to prove that the sane
enpl oynment deci si on woul d have been nade absent any
discrimnatory intent. See id. at 1558 n. 13.
53. Petitioner presented no direct evidence of sex/gender
di scrimnation. He did show uncontested evidence that soneone,
on one occasion, programed a racial slur into his tel ephone.
54. "[JQnly the nost blatant remarks, whose intent could
be nothing other than to discrimnate . . . constitute direct
evidence of discrimnation." See Carter, 870 F.2d at 581-582.
Stray comrents by non-deci sion nmakers are not direct evidence of

discrimnatory notive. See Wlde v. Florida Pneumatic Mg.

Corp., 941 F. Supp. 1203, 1206-1207 (S.D. Fla. 1996). "If an
al | eged statenent at best nmerely suggests a discrimnatory
notive, then it is by definition only circunstantial evidence."

See Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cr. 1999).

55. The racial epithet in Petitioner's phone clearly was
of fensive. However, there is no evidence that his supervisor or
anyone in a position of authority was responsi ble for tanpering
with the tel ephone. Wthout nore, the isolated incident, over a
period in excess of two years of enploynent, is insufficient to
show direct evidence of a discrimnatory intent on the part of

Respondent .
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Crcunstantial Evi dence

56. Absent any direct evidence, an enpl oyee has the

initial burden of proving a prina facie case of discrimnation

based on disparate treatnment. See MDonnell Dougl as Corp. V.

Green, 411 U.S. at 802. |If the enployee proves a prima facie

case, the burden shifts to the enployer to proffer a legitimte
non-di scrim natory reason for the actions it took. See Texas

Department of Community Affairs v. Burdine, 450 U S. 248, 101

S.C. 1089 (1981). The enployer's burden is one of production,
not persuasion, as it is always the enpl oyee's burden to
persuade the fact finder that the proffered reason is a pretext
and that the enployer intentionally discrimnated against the

enpl oyee. See Burdine, 450 U. S. at 252-256.

57. In order to prove racial or gender/sex discrimnation
based on di sparate treatnent, Petitioner nmust show the
followng: (a) he is a nmenber of a protected group; (b) he was
qualified for the job; (c) he suffered an adverse enpl oynent
action; and (d) he was treated |l ess favorably than simlarly
situated enpl oyees who were not nenbers of his protected group.

Holifield v. Reno, 115 F.3d 1555, 1562 (11th G r. 1997).

58. Regarding the sex/gender discrimnation claim
Petitioner has not proved that he suffered an adverse enpl oynent
action when M. Cochran ignored Petitioner's request for

assistance in pulling the truck out of the nud but imrediately
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provi ded assistance to the fermale driver. An "adverse action”
does not include every aspect of an enployee's enpl oynment, but
rather is limted to an "ultinmate" enploynent decision, such as
hiring, firing, granting | eave, pronoting, and conpensating

enpl oyees. See Mattern v. Eastnman Kodak Co., 104 F.3d 702 (5th

Cr. 1997); Landgraf v. USI Film Products, 968 F. 2d 427 (5th

Cr. 1992).
59. Petitioner's suspension and term nation were adverse
enpl oynment actions. However, as to the fourth prong of the

McDonnel | Dougl as test, Petitioner has not proved that he was

treated | ess favorably than simlarly situated enpl oyees,

regardl ess of their race or gender. There is no evidence that
Respondent al |l owed any ot her enpl oyee to break safety rules by
driving a truck in a reckless manner or to remain enployed after
bei ng accused of sexual harassnment by multiple nmenbers of the
opposite sex.

60. Assunming that Petitioner proved a prina facie case of

di sparate treatnent based on race or gender discrimnation,
Respondent presented persuasive evidence of a legitimte non-
di scrimnatory reason for every disciplinary action it took.
First, Petitioner was suspended after the tel ephone incident
because he broke Respondent's safety rul es agai nst reckl ess

driving. Second, Respondent term nated Petitioner because
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Respondent believed that Petitioner was guilty of sexually
harassi ng four fermale drivers.

61. Petitioner has not proved that Respondent's reasons
for suspending himand term nating his enploynment were a pretext
for discrimnation. Under the facts of this case, Petitioner
cannot deny that he acted irresponsibly on February 17, 2003,
after the tel ephone incident. Respondent woul d have been
justified in firing Petitioner at that tine.

62. Petitioner does deny that he sexually harassed the
femal e drivers, but there is no evidence that Respondent
solicited their statenments or conspired with themto provide
false statenments. To the contrary, the greater weight of the
evi dence i ndi cates that Respondent conducted a thorough
i nvestigation and reached a reasonabl e concl usi on based on
voluntary statenents by the wonen. Even the timng of the
sexual harassnment conplaints in relation to Petitioner's filing
of his discrimnation charge does not overcone the weight of the
evi dence, show ng Respondent's good faith belief that Petitioner
was guilty of making unwant ed advances to the fenal es.

63. In the absence of an intent to discrimnate based on
Petitioner's race or gender, courts are "not in the business of
adj udgi ng whet her enpl oynent decisions are prudent or fair," but
rat her "whether unlawful discrimnatory aninus notivates a

chal | enged enpl oynent decision.”™ Pashoian v. GIE Directories,
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208 F. Supp. 2d 1293 (MD. Fla. 2002). In this case, there is
no persuasive evidence that Respondent intentionally

di scrim nated against Petitioner based on his race and/or
gender.

HOSTI LE VWWORKI NG ENVI RONMVENT

64. Petitioner failed to present a prinma facie case of

raci al or gender discrimnation due to a hostile work

envi ronment, which requires proof of the follow ng el enents:

(a) the enpl oyee belongs to a protected group; (b) the enpl oyee
has been subject to unwel cone harassnent; (c) the harassnment was
based on a protected characteristic; (d) the workplace is
pernmeated with discrimnatory intimdation, ridicule, and insult
sufficiently severe or pervasive to alter the terns or
conditions of enploynment and to create an abusive working
environnent; and (e) the enployer is responsible for such

envi ronnent under either a theory of vicarious or direct

liability. See MIller v. Kenworth of Dothan, Inc., 277 F.3d

1269, 1275 (11th G r. 2002); Lawence v. WAl-Mart Stores, Inc.,

236 F. Supp. 2d 1314 (M D. Fla. 2002).

65. Regarding the first elenment, Petitioner has shown
unwel cone harassnent due to the racial slur in his tel ephone,
whi ch he imedi ately reported to M. Helns. Petitioner did not

show unwel cone harassnent based on his gender because he did not
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conplain to Ms. Goodman or M. Helns after returning to the
dunpsite and seeing M. Cochran assisting the fermale driver.

66. As to the fourth elenent, Petitioner was required to
prove that (a) he subjectively perceived the conduct to be
abusive; and (b) a reasonabl e person objectively would find the

conduct at issue hostile or abusive. See Lawence, 236 F. Supp.

at 1323. Wthout a doubt, Petitioner subjectively perceived the
racial slur as abusive. The record is not so clear regarding
Petitioner's subjective perception regarding the incident at the
dunpsite. He conplained to M. Hel ns about being del ayed before
but not after he saw M. Cochran assisting the female driver.

67. In determ ning whether conduct is objectively hostile,
one nust exam ne the totality of the circunstances, including
the followi ng factors: (a) the frequency of the conduct; (b)
its severity; (c) whether it was physically threatening or
humliating or nmerely offensive; and (d) whether it unreasonably
interfered with the enployee's job performance. See id. at
1324. The conduct at issue nust be so extrene as to "anount to

a change in ternms and conditions of enploynment." See Faragher

v. Cty of Boca Raton, 524 U. S. 775, 788 (1998).

68. The racial slur may be considered humliating because
it was directed specifically toward Petitioner. The same cannot

be said about Petitioner's delay at the dunpsite.
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69. Additionally, Petitioner has not shown that he was the
subj ect of racial or gender discrimnation with sufficient
frequency to constitute harassnent. The incidents involving the
t el ephone and the dunpsite were isolated occurrences in over two
years of enpl oynent.

70. Finally, Petitioner has not shown that the racial slur
or the incident at the dunpsite altered his working conditions.
It is understandable that the racial slur and M. Cochran's
al l eged preference for the femal e driver offended Petitioner.
However, there was no tangible effect or material alteration of
Petitioner's job performance resulting fromeither incident.

71. The suspension in February 2003 was due to
Petitioner's reckless driving, which was unreasonabl e and
unjustified under any circunstances. Petitioner apologized for
hi s behavior and was pronoted to crew chief a few nonths | ater
The incident at the dunpsite on Cctober 1, 2003, |asted |ess
than an hour and was never repeated. The term nation of
Petitioner's enploynment a few days | ater was based on
Respondent's good faith belief that Petitioner was guilty of
sexual harassnment and unrelated to Petitioner's allegations of
raci al and gender discrimnation.

72. Assum ng arguendo that the evidence supports

Petitioner's allegations relative to a hostile work environnent,
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Respondent has satisfied the Faragher-Ellerth affirmtive

def ense.

According to the Suprene Court, if a
plaintiff shows that the supervisor effected
a tangi bl e enpl oynent acti on agai nst
plaintiff, the corporate defendant is |iable
for the harassnent. Faragher, 524 U.S. at
807-08, 118 S. Ct. 2275; Burlington |ndus.
Inc. v. Ellerth, 524 U S. 742, 765, 118
S.Ct. 2257, 141 L. Ed. 2d 633 (1998);
Mller, 277 F.3d at 1278. \Were, however,
the plaintiff does not show that the
supervi sor took a tangi bl e enpl oynent
action, the enployer nmay raise an
affirmative defense that it: 1) exercised
reasonabl e care to prevent and pronptly
correct the harassing behavior, and 2) that
the plaintiff unreasonably failed to take
advant age of any preventative or corrective
opportunities the enployer provided or to
avoid harmotherwise. Mller v. Kenworth of
Dot han, Inc., 277 F.3d at 1278 (citing
Faragher, 524 U. S. at 807, 118 S.Ct. 2275;
Ellerth, 524 U S. at 765, 118 S.C. 2257).

Lawrence v. Wal-Mart Stores, Inc., 236 F. Supp. at 1327.

73. Here, Respondent had a policy prohibiting
di scrimnation of any kind in the workplace. Wen confronted
with the racial slur in Petitioner's tel ephone, Respondent
conducted an appropriate ongoing investigation and successfully
took corrective action to ensure that there would be no further
tanpering with the driver's tel ephones.

74. As to the all eged gender discrimnation at the
dunpsite, Petitioner did not give Respondent an opportunity to

correct M. Cochran's behavior because he did not conplain in a
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tinmely manner to M. Helnms and/or Ms. Goodman as required by
Respondent's enpl oyee handbook. To the extent that Respondent
was aware of the dunpsite incident, whatever steps Respondent
may have taken or not taken to prevent recurrence, the incident
was never repeat ed.

RETALI ATl ON

75. In order for an enployee to prove that his enpl oyer
retaliated against himfor engaging in a statutorily protected
expression, the enployee nust show the follow ng: (a) he
engaged in a statutorily protected activity; (b) he suffered an
adverse enpl oynent action; and (c) the adverse enploynent action

was causally related to the protected activity. See Harper v.

Bl ockbuster Entertai nment Corp., 139 F.3d 1385, 1388 (11th Cr

1998); Stewart v. Happy Herman's Chesire Bridge, Inc., 117 F. 3d

1278, 1287 (1ith G r. 1997). Although the enpl oyee does not
need to prove the underlying claimof discrimnation in order to
maintain a retaliation action, he does need to show that he
suffered an adverse enpl oynent action pronpted by the

statutorily protected expression. See CGupta v. Florida Board of

Regents, 212 F.3d 571, 586 (11th Cir. 2000).

76. An enployee's initial burden requires himto show t hat
the "decision-naker[s] [were] aware of the protected conduct,"
and "that the protected activity and the adverse action were not

whol ly unrelated.” See CGupta, 212 F.3d at 578. C ose tenporal
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proximty may be sufficient to show that the protected activity
and the adverse action were not wholly unrelated. See id. at
578.

77. In E.E.OC v. Total System Services, Inc., 221 F. 3d

1171, 1176 (11th Cr. 2000), the court states as foll ows:

[ We cannot agree that an enpl oyer nust be

forced to prove . . . nore than its good
faith belief that a fal se statenent was
knowi ngly made. In the kind of

investigation involved in this case, the
enpl oyer is not acting pursuant to the
statute or under color of law, but is
conducting the conpany's own busi ness.

When an enpl oyer is told of inproper
conduct at its workplace, the enployer can
lawful ly ask: is the accusation true? Wen
the resulting enployer's investigation (not
tied to the governnent) produces
contradi ctory accounts of significant
hi storical events, the enployer can |lawfully
make a choi ce between the conflicting
versions--that is, to accept one as true and
to reject one as fictitious--at |east, as
|l ong as the choice is an honest choi ce.

And, at |east when the circunstances give

t he enpl oyer good reason to believe that the
fictitious version was the result of a

knowi ngly fal se statenent by one of its

enpl oyees, the law will not protect the

enpl oyee' s j ob.

: Therefore, an enployer, in these
situations, is entitled to rely on its good
faith belief about falsity, conceal nent, and
so forth. Cf. Danon, 196 F.3d at 1363 n.3
("An enpl oyer who fires an enpl oyee under
the m staken but honest inpression that the
enpl oyee violated a work rule is not |iable
for discrimnatory conduct."); Senpier v.
Johnson Higgins, 45 F.3d 724,731 (3d Gr
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1995) ("Pretext is not denonstrated by
showi ng sinply that the enployer was
m st aken. ")

78. In this case, Petitioner has proved that he
participated in a protected activity by filing a claimw th FCHR
on Cctober 7, 2003. Likew se, he has shown that he suffered an
adverse enpl oynent action, i.e., termnation on Cctober 10,

2003, or Cctober 13, 2003. However, he failed to present
per suasi ve evidence that Respondent's decision-makers were aware
of the pending discrimnation charge until Respondent received

it inthe mail on Cctober 15, 2003. Accordingly, Petitioner has

not proved a prinma facie case of retaliation.

79. To the extent that Petitioner met his initial burden
to establish a claimof retaliation, Respondent has produced
per suasi ve evidence of legitinate reasons for Petitioner's
termnation, i.e., the sexual harassnment conplaints. Petitioner
di d not show that Respondent's reasons were a pretext to mask a
retaliatory action.

80. Respondent received voluntary and unsolicited
statenments accusing Petitioner of unwanted sexual advances.
Respondent initiated an investigation, which included taking a
statenent from Petitioner, denying all charges. Respondent
found the four females to be credible and el ected to believe
their version of events over Petitioner's contradictory

statenent. Respondent fired Petitioner based on its good faith
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belief that Petitioner was guilty of sexual harassnent and

wi t hout knowl edge that Petitioner had filed a claimw th FCHR
Accordingly, Petitioner has not shown that the reasons for his
term nation were a pretext for discrimnation.

RECOMVENDATI ON

Based on the forgoing Findings of Facts and Concl usi ons of
law, it is

ORDERED:

That FCHR enter a final order dismssing the Petition for
Rel i ef .

DONE AND ENTERED t his 25th day of August, 2004, in

Tal | ahassee, Leon County, Florida.

ST AU

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of August, 2004.

END NOTES
Y M. Wght did not testify at the hearing. Testinony

that M. Wght denied programming the racial slur into
Petitioner's tel ephone is inadm ssible hearsay.
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2/ Neither Ms. Pincunbe nor any of the other female truck
drivers testified at the hearing. Any reference here to their
al | egati ons of sexual harassnent is inadm ssible hearsay except
to show Respondent's reaction to the conplaints.

3%  The record is not clear whether Respondent met with
Petitioner to termnate his enploynent on Friday, Cctober 10,
2003, or Monday, Cctober 13, 2003.

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Vi cki Goodman

Sandco, Inc.

2811 Industrial Plaza Drive
Tal | ahassee, Florida 32310

Craig J. Brown, Esquire
Brown & Associates, L.L.C
223 East Virginia Street

Tal | ahassee, Florida 32301

Brian S. Duffy, Esquire

McConnaughhay, Duffy, Coonrod,
Pope & Weaver, P. A

Post O fice Drawer 229

Tal | ahassee, Florida 32302-0229

Gary R \Weel er, Esquire
McConnaughhay, Duffy, Coonrod
Pope & Weaver, P.A
Post O fice Box 550770
6816 Sout hpoi nt Par kway No. 500 (32216)
Jacksonville, Florida 32255-0770
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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